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Royce T. Smith (plaintiff) filed this action against First
Uni on National Bank of Tennessee (bank) ostensibly as a class
action.® In his conplaint the plaintiff seeks damages for what is
all eged to be unfair, deceptive and unlawful practices of the bank
in the way and manner it handles nultiple checks drawn on the
plaintiff's checking account and presented for paynent on the sane
banki ng day when t he aggregate of the checks exceeds the bal ance in
the plaintiff's account. Specifically, the plaintiff asserts that
t he bank honors checks in such a fashion as to maxim ze the fees
charged by the bank for checks returned for insufficient funds.
The basic prem se of the plaintiff is that the plaintiff honors the
| argest check (in amount) first rather than honoring the checks in
a way that maxim zes the nunber of checks that can be paid.
Plaintiff asserts that the bank's action results in a greater
nunber of checks being returned for insufficient funds and, hence,
greater fees are generated by the bank and charged to its custom

ers.

The plaintiff charges that the bank is guilty of breach of
contract (breach of depository agreenent) and of common-|aw bad
faith as well as violation of T.C. AL 88 47-4-303(2), 48-1-203, 47-

1-102(3) and 47-4-103(1).? Additionally, the plaintiff charges the

The case was dismissed before the trial court ruled on the question of
whet her this was a proper case to be nmanintained as a class action pursuant to Rule
23, Rul es of Tennessee Civil Procedure

>There is no contract nor depository agreenent attached to the conplaint as
required by Rule 10.03, Tennessee Rules of Civil Procedure.
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defendant with violation of the Tennessee Consuner Protection Act,

T.C.A 8 47-18-101, et seq.

The bank responded with a notion to dismss pursuant to Rule
12.02(6). The basic thrust of the bank's notion is that T.C. A 8§
47-4-303(b) expressly authorizes the practice about which the

plaintiff conplains.

After argunment in the trial court, the trial judge announced
his findings fromthe bench. He reluctantly sustained the notion
to dismss. This appeal resulted. W affirmthe action of the

trial court.

The plaintiff charges that the court was in error by dism ss-
ing the case either under Rule 12.02(6), Tennessee Rules of Cvil
Procedure or Rule 56, Tennessee Rules of Cvil Procedure. After
our review of the record and the order entered by the trial court,
we believe that it is clear that the case was di sm ssed pursuant to
Rul e 12.02(6) rather than on notion for summary judgnent. \While
the trial judge did say that he had read the entire record before
the notion was called for hearing, there is no indication that he
consi dered any evidence.® The conplaint was clearly disnissed for

failure to state a clai mupon which relief can be granted pursuant

3\/\la li kewi se have reviewed the entire record. W wish to call to the

attention of the parties and the Clerk of the Circuit Court, the provisions of Rules
24 and 40, Tennessee Rul es of Appellate Procedure.
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to Rule 12. 02(6) Tennessee Rules of Cvil Procedure. 1n any event,
if we find that the conplaint fails to state a clai m upon which
relief can be granted, the question of whether the dismssal was

pursuant to Rule 12 or Rule 56 is noot.

A Rule 12.02(6) motion to dismss for failure to
state a cl ai mupon which relief can be granted tests only
the sufficiency of the conplaint, not the strength of a
plaintiff's proof as does, for exanple, a notion for a
directed verdict. Merrinan v. Smth, 599 S. W 2d 548, 560
(Tenn. App. 1979). The failure to state a claim upon
which relief can be granted is determ ned by an exam na-
tion of the conplaint alone. Wol cotts Fin. Serv., Inc. v.
McReynol ds, 807 S.W2d 708, 710 (Tenn. App. 1990). The
basis for the notionis that the all egations contained in
t he conplaint, considered alone and taken as true, are
insufficient to state a claim as a matter of |aw
Cornpropst v. Sloan, 528 S.W2d 188, 190 (Tenn. 1975);
Shel by County v. King, 620 S. W2d 493, 494 (Tenn. 1981);
Shipley v. Knoxville Journal Corp., 670 S.W2d 222, 223
(Tenn. App. 1984). The notion admts the truth of all
rel evant and material avernents contained in the com
pl aint but asserts that such facts do not constitute a
cause of action. Leagque Cent. Credit Union v. Mbttern,
660 S.w2d 787, 789 (Tenn. App. 1983). In scrutinizing
the conplaint in the face of a Rule 12.02(6) notion to
di smss, courts should construe the conplaint |iberally
infavor of the plaintiff, taking all allegations of fact
therein as true. Fuerst v. Methodist Hospital South, 566
S.W2d 847, 848 - 49 (Tenn. 1978); Holloway v. Putnam
County, 534 S.W2d 292, 296 (Tenn. 1976). The notion
shoul d be deni ed unl ess it appears that the plaintiff can
prove no set of facts in support of her claimthat woul d
entitle her torelief. Fuerst, 566 S.W2d at 848.

Christy C. Cook by and through her next friend, Janice U thoven,
and Janice U thoven v. Spinnaker's of Rivergate, Inc., and Tri-m
Managenent, Inc., 878 S.W2d 934 (Tenn. 1994).

The trial judge believed that the bank was statutorily all owed

to do the acts about which the plaintiff conplains. The court



dism ssed all clainms including those alleged to be a violation of
t he provi sions of the Tennessee Consuner Protection Act. The court
noted in his opinion, announced fromthe bench, that since the | aw
permtted the bank to do the acts about which the plaintiff

conpl ains, the Tennessee Consuner Protection Act did not apply.

T.C.A. 8 47-4-303(b) is pivotal to the issue presented here.

It provides in pertinent part as foll ows:

47-4-303. Wien itens subject to notice, stop-paynent
order, |egal process, or setoff - Oder in which itens
may be charged or certified. (a) Any know edge, noti ce,
or stop-paynent order received by, |egal process served
upon, or setoff exercised by a payor bank cones too | ate
to term nate, suspend, or nodify the bank's right or duty
to pay an itemor to charge its custoner's account for
theitemif the know edge, notice, stop-paynent order, or
| egal process is received or served and a reasonabl e tine
for the bank to act thereon expires or the setoff is
exercised after the earliest of the follow ng:

* * * *

(b) Subject to subsection (a), itens may be accepted,
paid, certified, or charged to the indicated account of
its customer in any order convenient to the bank.*

Paragraph 7 to the official comments to the above section

provi des as foll ows:

7. As between one itemand anot her no priority rule
is stated. Thisis justified because of the inpossibility
of stating arule that would be fair in all cases, having

‘A 1995 amendnent to this section del eted the words "convenient to the bank"
in the |last sentence to this section.



in mnd the alnost infinite nunber of conbinations of
| arge and small checks in relation to the available
bal ance on hand in the drawer's account; the possible
net hods of receipt; and other variables. Further, the
drawer has drawn all the checks, the drawer should have
funds available to neet all of themand has no basis for
urgi ng one shoul d be pai d before another; and the hol ders
have no direct right against the payor or bank in any
event, unl ess of course, the bank has accepted, certified
or finally paid a particular item or has becone |iable
for it under Section 4-302. Under subsection (b) the
bank has the right to pay items for which it is itself
liabl e ahead of those for which it is not. (Enphasis
ours).

The official conments, while not binding, are very persuasive
ininterpreting the statute to which they apply. The coments give
some insight into the intent of the overall schene of the statute
as contenpl ated by the General Assenbly in adopting the | anguage of
the statute. Further T.C. A 8 47-1-102 provides in pertinent part

as foll ows:

47-1-102. Purposes - Rules of construction -
Vari ation by agreenent — (1) Chapters 1-9 of this title
shall be liberally construed and applied to pronote its
under | yi ng purposes and policies. 1In any dispute as to
the proper construction of one or nore sections of
chapters 1-9 of this title, the Oficial Conments
pertaining to the correspondi ng sections of the Uniform
Commercial Code, Official Text, as adopted by the
Nati onal Conference of Conmi ssioners on Uniform State
Laws and the Anmerican Law Institute and as in effect on
the date of enactnment of the sections in this state,
shall constitute evidence of the purposes and policies
under | yi ng such secti ons,

We should note that an "itenl as that termis used in the

above is defined in T.C. A. 8 47-4-104 as fol | ows:



Definitions and index of definitions —(a) as used
in this chapter, unless the context otherw se requires:

* * * *
(9) "ltenmd neans an instrunent or a promse or
order to pay noney handl ed by a bank for collection
or paynent. The term does not include a paynent

order governed by chapter 4A of this title or a
credit or debit card slip;®

* * * *

W find the terns "convenient to the bank"™ as used in T.C A
8§ 47-4-303 to be cl ear and unanbi guous and i nures to the benefit of
the bank. It is not within the province of the court to look into
the internal operational procedures of a bank and nmake its own
determ nation of what is or is not convenient to the bank. That is
a privilege explicitly granted to the bank by the General Assenbly.
Where the language is clear, a provision free of any anbiguity
cannot be changed under the guise of interpretation not needed to

determne its nmeaning. See Carter County v. Wllians, 190 S. W 2d

311 (Tenn. App. 1945 and Hogan v. MDaniel, 319 S.W2d 311 (Tenn.

1958) .

It is our opinion that under the authorities cited above, the
bank had the discretion to pay itens in a manner convenient to it
and we cannot substitute our judgnent for that of the Bank. To do

so woul d underm ne the fundanental purposes of the statute.

5Chapter 4A has no application to the case under consideration.
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W will next turn our attention to The Tennessee Consuner
Protection Act of 1977, (Act), T.C. A 88 47-18-101 et seq. The
Act, in general, protects the consumng public from "unfair and
deceptive" trade practices. The Act specifically contains an
exenption clause, however, which we find to be apropos to this

case. Section 47-18-111(a) provides as foll ows:

47-18-111. Exenptions. —(a) The provisions of this
part do not apply to:

(1) Acts or transactions required or specifically
aut hori zed under the | aws adm nistered by, or rules and
regul ati ons promnul gated by, any regulatory bodies or
of ficers acting under the authority of this state or of
the United States; (Enphasis ours.)

* * * *

(b) The burden of Proving an exenption from the
provisions of this part, as provided in this section
shal | be upon the person claimng the exenption.

Wiile we recognize that the Act was intended to and is
suppl enmentary to any other renedi es otherw se provided by | aw and
isto be strictly construed in favor of the consunmer, we nevert he-
less, are not at liberty to ignore the exenption privileges.
Clearly, under the provisions of T.C A 8§ 47-4-303(b), the bank is
acting under |aws admnistered by the State of Tennessee and is
expressly authorized to do the acts of which the plaintiff
complains. The bank is, therefore, exenpt fromthe Act as far as

the practices conplained of by the plaintiff are concerned.



Construing T.C. A. 88 47-4-303(b) and 47-18-111 toget her establi shes

that the exenption applies as a matter of |aw

Lastly, we turn our attention to the question of "good faith"
as those terns relate to contracts at common | aw and as set forth
inT.C A 8 47-1-203, assunming without deciding that T.C. A 8§ 47-1-
203 applies to the alleged contract under consideration. See

VWal |l ace v. National Bank of Commerce, SSW2d __ (Tenn. 1996),

(1996 Tenn. LEXIS 714). W conclude that if a party to a contract
I's acting under authority expressly granted by statute and is not
exceeding that authority, there is, as a matter of |law, no breach
of either the common | aw duty of good faith in the performance of
the contracts or a violation of statutory requirenents of good

faith.

W affirm the judgnent of the trial court. Costs of this
appeal are assessed to the plaintiff and this case is remanded to

the trial court.

Don T. McMurray, Judge

CONCUR:

(Not Participating)
Houst on M Goddard, Presiding Judge




Her schel

P. Franks,

Judge
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JUDGVENT

This appeal cane on to be heard upon the record from the
Circuit Court of Cocke County, briefs and argument of counsel
Upon consi deration thereof, this Court is of the opinion that there
was no reversible error in the trial court.

We affirm the judgnent of the trial court. Costs of this
appeal are assessed to the plaintiff and this case is remanded to

the trial court.

PER CURI AM



